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amewr/ ORDER
PER BHAGCHAND, AM
The appeal filed by the assessee emanates from the order of the 1d.
CIT(A), Ajmer dated 07-11-2017 for the Assessment Year 2012-13
raising therein following ground of appeal.

“Under the facts and circumstances of the case the 1d.
CIT(A) has erred in:-

1. The AO has not been able to identify whether it is of
particulars of income or furnishing inaccurate particulars of
income.
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2. Confirming penalty u/s 271(1)© of Rs. 5,00,000/-
without appreciating the facts.”’

2.1  Apropos Ground No. 1 and 2 of the assessee, the facts as emerges

from the order of the 1d. CIT(A) are as under:-

3.0 During the course of appellate proceedings, the
appeal was fixed for hearing on 19-07-2017, 14-08-2017, 28-
08-2017, 11-09-2017, 25-09-2017, 9-10-2017 and 7-11-
2017. No one has attended on any of the date of hearing and
non written submission has been filed. Therefore, the appeal
1s decided after going through the penalty order, statements
of facts and grounds of appeal as under.

4.0  The only ground of appeal is as under:-

“Under the facts and circumstances the AO has
erred in levying the penalty u/s 271(1)© of Rs.
5,00,000/-

4.1 This ground of appeal relates to levy of penalty
of Rs. 5,00,000/- u/s 271(1)© of the L.T. Act.

4.2 I have gone through the penalty order, statement
of facts and grounds of appeal carefully. It is seen from
penalty order that the appellant had not filed any return of
income u/s 139(1) or 139(4). When the department detected
the transaction of sale of the property in which the appellant
has earned capital gain, only then, the appellant had filed
return of income on 8-10-2014 which was nonest in the eyes
of law, as it was neither filed u/s 139(1) nor 139(4). Had the
Revenue Authorities not detected, the appellant would not
have declared any income to the department. Therefore, I am
of the considered view that appellant has concealed the
income of Rs. 23,23,310/- earned by him under the head
“long term capital gain’’. Accordingly, the penalty of Rs.
5,00,000/- levied by the AO in respect of the concealed
income of Rs. 23,23,310/- is hereby confirmed.”’
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2.2  None attended the hearing on behalf of the assessee. However the
assessee filed the written submission praying therein to delete the penalty
confirmed by the 1d. CIT(A) of Rs. 5.00 lacs u/s 271(1)(c ) of the Act.

2.3 On the other hand, the 1d. DR supported the order of the 1d.
CIT(A).

2.4  We have heard the 1d. DR and perused the materials available on
record including the written submission of the assessee. In this case, the
Bench noted that the assessee had neither filed any written submission
nor attended the hearing before the 1d. CIT(A). However, the 1d. CIT(A)
has confirmed the penalty of Rs. 5.00 lacs u/s 271(1)(c) of the Act based
on the materials available before him at the time of hearing the appeal.
Since the assessee has filed the written submission before us praying
therein to delete the penalty confirmed by the 1d. CIT(A), therefore, it will
be in the interest of equity and justice to restore the appeal of the assessee
to the file of the 1d. CIT(A) for afresh adjudication by considering the
written submission filed before the Bench. Thus the appeal of the

assessee is allowed for Statistical purposes.
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3.0 In the result, the appeal of the assessee is allowed for Statistical
purposes.

Order pronounced in the open Court on 27-06-2018.
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